
IN THE CIRCUIT COURT OF MOBILE COUNTY, ALABAMA 
 

City of Mobile,    * 
A Municipal Corporation   * 
      * 
Complainant,     * Crim. Action No: CC-02-3639  
      *   
      * 
      * 
v.      * 
      * 
Mark Stephen Bryant,   * 
Defendant.  
       

 
Appeal from the Municipal Court of The City of Mobile 

No. MC-02-4058—James H. Lackey, City of Mobile Municipal Court Judge. 
____________ 

 
ARGUED January 10, 2003—DECIDED JANUARY 28, 2003 

____________ 
 

ORDER 
____________ 

 
Before Honorable Judge Joseph S. Johnston, Circuit Judge. 
 
This Matter Comes before the Court on Defendant Mark Stephen Bryant’s 
Motion to Dismiss argued on Friday January 10, 2003 in the Circuit Court 
of Mobile County. On Friday January 24, 2003 attorneys for both the City 
of Mobile and the Defendant appeared for a status review of the case. At 
this hearing both parties stipulated on the record that neither the City nor 
the Defendant planned to call any new witnesses or elicit any new 
testimony from what was heard and presented in the municipal court 
bench trial. The motion has been submitted on the transcript of the 
municipal court proceedings below. 

 
FACTS1 

 
The Court has been aware of reports for some time that lewd and 
indecent acts have been committed in the public parks of the City of 
Mobile and have been increasing. As these acts are harmful to the social 
fabric of the City of Mobile, the Mobile Police Department organized 

                                                 
1 The facts of this case come largely from the transcript of the municipal court bench trial, which this 
Court received into evidence at the hearing on Defendant’s Motion to Dismiss on January 10, 2003. 
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several “sting” operations in several municipal parks last year. On June 
20, 2002 members of the Narcotics and Vice Unit of the City of Mobile 
Police Department were dispatched to Crestview Park on Roland Drive in 
the City of Mobile in response to complaints from residents in the area of 
illicit sexual activity occurring in the park.  Officer Patrick McKean was a 
member of the Narcotics and Vice Unit that day assigned to Crestview 
Park. At approximately 2:20 P.M. Officer McKean encountered the 
Defendant in a wooded area behind the park known for its biking and 
walking trials. Officer McKean engaged the Defendant in conversation. 
Each questioned the other as to his reason for being at the park. Officer 
McKean told the defendant that he himself was “just cruising 
around.”2(emphasis added). After conversing with the defendant, Officer 
McKean testified that he walked deeper into the woods, and the 
defendant followed. Thereupon, the officer queried of the defendant 
“what he got into,” while the defendant asked the officer what “he got 
into.” The officer replied that “I like to give.”3At this time it started to 
rain, prompting both the officer and the defendant to seek shelter in a 
pavilion located nearby in the park. Once there, the two remained for 
approximately 15 to 20 minutes when it ceased raining according to the 
officer. Thereafter, the officer returned to the same wooded area once 
again with the defendant following via a different route than Officer 
McKean. After having met up again, the two engaged in further 
conversation, and while talking the defendant “began to rub himself 
through his pants” until he achieved an erection. Once erect, the 
defendant “undid his pants…and continued to rub it through his 
boxers.”4 Officer McKean then instructed the defendant to “pull it [the 
defendant’s penis] out.”5 The defendant did indeed “pull it out,” 
prompting Officer McKean to place the defendant under arrest on the 
charge of indecent exposure. 
 
On September 3, 2002 this matter was tried in the Municipal Court of the 
City of Mobile by Judge James H. Lackey. Defendant was represented by 
counsel Arthur Madden, Esq. The City was represented by Shelbonnie 
Coleman-Hall. At the close of the City’s evidence the Defendant moved 
for a Judgment of Acquittal on grounds that defendant’s action could not 
possibly cause affront or alarm to officer McKean who invited such 

                                                 
2 As officer McKean testified in the municipal court bench trial, the word “cruising” is a shibboleth for 
sexual activity. In fact, officer McKean testified that “The term ‘cruising’ is, I guess, for individuals that 
are looking to engage in some kind of sexual activity in a public place. It’s kind of the code word, as you 
would call it. We pulled it up and seen [sic] it on the internet.” 2 See Transcript of Municipal Court 
Bench Trial of September 3, 2002, p.6, lines 1-18. 
 
3 See Transcript of Municipal Court Bench Trial of September 3, 2002, p.7, lines 3-5. 
 
4 Id. at 8, Lns.5-19. 
 
5 Id. at 8, Lns.1-4. 
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conduct, and was the only witness to the conduct. The Court took 
Defendant’s motion under submission.6 On November 26, 2002 the 
Municipal Court issued its ruling, finding the defendant Mark Stephen 
Bryant Guilty of the offense of Indecent Exposure, sentencing him to 90 
days in jail suspended for 1 year, and ordering the defendant not to 
return to Crestview Park. The Defendant was fined $350.00, ordered to 
pay court costs of $156, and further ordered to pay restitution in the 
amount of $506.00. Defendant filed a notice of appeal to this Court on the 
same day.  
 
 

STANDARD OF REVIEW 
 
This Court’s standard of review on appeal from a criminal conviction in 
municipal court is de novo. (See Ala. Code 1975 § 12-14-70; see also Rule 
30.1 of the Alabama Rules of Criminal Procedure). Further, questions 
involving statutory construction on appeal are reviewable de novo, and 
afforded no presumption of correctness.[“The issues in this case involve 
only questions of law pertaining to statutory construction; thus, the 
standard of review is de novo” Taylor v. Cox, 710 So.2d 406(Ala.1998) 
cited in Holsbrooks v. Stacy , 830 So.2d 708 (Ala.2002)] 
 
This Court, it should be noted from the outset, is not bound by decisions 
of other circuit courts within the same circuit. However, such circuit 
decisions from within the same judicial circuit may be reviewed and cited 
as persuasive authority with the caveat that each case rests on its own 
unique set of facts and circumstances. To hold otherwise would be an 
abrogation of this Court’s duty by law to found its decision solely upon 
the testimony, pleadings, briefs and evidence presented before it. 
 
 

DISCUSSION 
 
This is a case where statutory construction of Alabama’s Indecent 
Exposure statute, as codified in Ala. Code 1975 §13A-6-68, is dispositive 
of the issues presented on appeal de novo to this Court. The City of 
Mobile prosecutes the defendant in this case pursuant to a City of Mobile 
ordinance enabling act, Ordinance 39-1. This enabling act allows the City 
to prosecute state offenses committed within the jurisdictional limits of 
the City of Mobile.7 Alabama’s indecent exposure statute states: 

                                                 
6 Defendant called no witnesses. 
 
7 CITY OF MOBILE MUNICIPAL CODE,Chapter 39 OFFENSES AND MISCELLANEOUS 
PROVISIONS, ARTICLE I. IN GENERAL, Sec.39.1 State law misdemeanors, violations, etc: 

(a) Any person or corporation committing an offense within the 
corporate limits of the city, or within the police jurisdiction 
thereof, which is declared by a law or laws of the state now 
existing or hereafter enacted to be a misdemeanor shall be 
guilty of an offense against the city. 
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(a) A person commits the crime of indecent exposure if, 
with intent to arouse or gratify sexual desire of himself 
or of any person other than his spouse, he exposes his 
genitals under circumstances in which he knows his 
conduct is likely to cause affront or alarm in any public 
place or on the private premises of another or so near 
thereto as to be seen from such private premises. 
 
(b) Indecent exposure is a Class A misdemeanor. 

 
As the statute indicates four elements must be proved beyond a 
reasonable doubt by the City. First the City must prove that the defendant 
acted with “intent to arouse or gratify [the] sexual desire of himself or 
any person other than his spouse.” Secondly, the defendant must in fact 
“expose his genitals.” Thirdly, the defendant must expose his genitals 
“under circumstances in which he knows his conduct is likely to cause 
affront or alarm.” Fourth and finally, the defendant must expose his 
genitals “in any public place or on the private premises of another or so 
near thereto as to be seen from such private premises.” In his brief before 
this Court, the defendant argues dismissal on grounds that the City 
cannot prove elements three, affront or alarm, and four, commission in a 
public place. Defendant argues that his conduct occurred in a secluded 
area of a public park, and as such takes it out of the “public place” 
element of the statute. Secondly, he argues that his conduct could not 
have caused affront or alarm to Officer McKean, the only witness, who 
solicited the encounter. The Court will address the merits of each ground 
respectively. 
 

PUBLIC PLACE ANALYSIS 
 
Defendant in his motion and argument before this Court argues that 
although the conduct occurred in a public park, it occurred in “a secluded 
place 45 to 50 yards into the woods.”8 Officer McKean testified that the 
area in question was “heavily wooded.”9 Further, the defendant argues 
that this proposition is supported by Officer McKean’s conversation with 
the defendant immediately preceding the event: “I have been out here 
two-three times, three-four something like that. It’s pretty secluded and 
safe, you know.”10 However, the City counters with the fact that Officer 
McKean also noted in his testimony that “people come down and walk 

                                                                                                                                                 
 

8 See Defendant’s Motion To Dismiss; see also Transcript of Municipal Court Bench Trial of September 
3, 2002, p.28, lines 2-5.  
 
9 Transcript of Municipal Court Bench Trial of September 3, 2002, p.10, line 18. 
 
10 See Defendant’s Motion to Dismiss. 
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through the trails all the time, walk the dog, ride bikes”11  Officer McKean 
testified that “there’s [sic] houses,”12 as well as a  “nursing home in the 
area.”13 
 
Having considered all the evidence, the Court holds that defendant’s 
conduct was committed in a public place. To hold that a public park is 
not a public place would fly in the face of common sense. Alabama 
appellate courts have held public places in the indecent exposure context 
to include traffic intersections14 and shoulders of public roads.15This 
Court sees no reason why such definition should not include a public 
park, irrespective of a secluded area contained therein. The Court notes 
that both parties stipulated in the municipal court bench trial below that 
the officer’s engagement with the defendant occurred in a “public park.”  
The fact that defendant engaged in such conduct in a secluded area of a 
public park, does not alter the fact that such conduct was still committed 
in a public park.  
 

AFFRONT OR ALARM ANALYSIS 
 
The Defendant argues that Officer McKean could not reasonably have 
been affronted or alarmed by the conduct of the defendant when it was 
the officer who initiated the encounter and encouraged the defendant to 
“pull it out.” Furthermore, there were no other witness or victims other 
than Officer McKean.16  
 
The City counters with the proposition that the person affronted or 
alarmed need not be Officer McKean, but could be any member of the 
public in general. In effect the City argues that as long as any  member of 
the public could have seen the defendant expose himself, regardless of 
whether anyone actually did, this would be enough to violate the 
statute.(emphasis added) Furthermore, the City contends that the 
Defendant rendezvoused with the officer in a “secluded” area of the park, 
and such a location evidenced a realization on part of the Defendant that 

                                                 
11 Transcript of Municipal Court Bench Trial of September 3, 2002, p.18, lines 4-6. 
 
12 Id. at 9, lines 6-7. 
 
13 Id. at.23, line 5. 
 
14 See Mason v. Vestavia Hills, 518 So.2d 221 (Ala.Crim.App.1987) affirming indecent exposure 
conviction when defendant exposed his genitals and masturbated at traffic stop light. 
 
15 See Stegall v. State, 628 So.2d 1009 (Ala.Crim.App.1993) where defendant was convicted of indecent 
after “taking off his shorts and exposing his genitals” in an area “almost in the street” to “passengers in 
passing cars.”  
 
16 Defendant in his Motion To Dismiss filed with this Court articulated this defense as follows: “Officer 
McKean cannot be a victim of the exposure, that is, he cannot contend he is alarmed or affronted by the 
conduct he invited.” 
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his actions, if seen, would cause “affront or alarm” to other members of 
the public.17 The City concludes in its Response to Defendant’s Motion To 
Dismiss that “It is irrelevant whether Officer McKean himself suffered 
affront or alarm. The intent of the statute is to protect the general 
potential public which may witness the exposure, and not those who are 
engaging in the illicit activity.” 
 
“Affront” is defined by Black’s Law Dictionary as “An insult or indignity; 
assault; insolence.” Black’s Law Dictionary 60 (6th ed. 1990) Affront is also 
defined as “to insult especially to the face by behavior or language.” 
Merriam-Webster’s Collegiate Dictionary (10th ed. 2002) “Alarm” is defined 
as a “sudden sharp apprehension and fear resulting from a perception of 
imminent danger.” Merriam-Webster’s Collegiate Dictionary (10th ed. 
2002)(See also Ala. Code 1975 §13A-6-68, commentary: “Although 
technical definitions and reported examples of ‘affront and alarm’ are not 
available, the words as used in this section suggest a subjective test of what 
would likely cause one of those reactions in the observer of the exposure.” 
 
“Indecent” is defined as “anything which is lewd or lascivious, obscene 
or grossly vulgar, unbecoming, unseemly, unfit to be seen or heard, or 
which violates the proprieties of language or behavior.” [50 Am.Jur.2d 
Lewdness, Indecency, and Obscenity §2 (2002)]. Alabama courts have 
attempted at times to define indecency- “‘indecency’ is within the 
meaning of ‘rudeness;’”18 “indecency mean[s] something offensive to the 
chastity of the mind, delicacy and purity of thought, something 
suggestive of lust, laciviousness [sic] and sensuality.”19 With these 
definitions in mind, the Court will determine whether the facts of this 
particular case fall within the proscribed offense. 
 
Upon a close reading of the statute, it is apparent that the legislature 
injected both a subjective and objective component. The indecent 
exposure statute requires that the defendant himself “know his conduct is 
likely to cause affront or alarm in any public place…” However, the use 
of the word “likely” seems to suggest an objective component as well. 
 
Although not raised by either party in the case, the Court is intrigued by 
the use of the adverb “likely” in the language of the statute. The word 

                                                 
17 Of course the defendant counters with the contention that the officer privately assured the defendant 
the area was secluded and spoke in sexual code by use of the word “cruising,” and as such both negate 
the “know[ing]” element mandated under the statute. 
 
18 See Bennett v. State, 329 So.2d 627 (Ala.Crim.App. 1976) citing Turner v. State, 41 Ala.App. 310, 131 
So.2d 428 (Ala.App.1961) where defendant was charged with Indecent Assault.(emphasis added) 
 
19 See Blocker v. State, 120 So.2d 924 (Ala.App. 1960) citing People v. Friedrich, 385 Ill. 175, 52 N.E.2d 
120 (Ill.1944)where defendant was convicted of taking immoral, improper or indecent liberties with a 
child under sixteen years of age.(emphasis added) 
 



 7 

“likely” seems to suggest upon first reading that no actual victim be 
required, as the City argues. A strong argument may be made that as long 
as the defendant knew his action would likely  cause affront or alarm to an 
actual person or persons, irrelevant of whether it in fact did, that would 
be enough to entail criminal culpability. This identical issue arose in the 
Colorado Supreme Court case of  People v. Randall, 711 P.2d 689 (Colo. 
1985). In People v. Randall, a defendant challenged the Colorado indecent 
exposure statute, Colo. Rev. Stat. §18-7-302(1) (1978), that defined 
indecent exposure as: “A person commits indecent exposure if he 
knowingly exposes his genitals to the view of any person under 
circumstances in which such conduct is likely to cause affront or alarm to 
the other person.”(emphasis added). On appeal to the Colorado Supreme 
Court, the defendant asserted that use of the word “likely” in the statute 
rendered it void for vagueness as it “fail[ed] to specify whether a person 
must be aware that his conduct is likely to cause affront or alarm to a 
particular person [ as indicated by the“other person” language in the 
statute] or to a hypothetical reasonable person [as indicated by the use of 
the word “likely”]—i.e., whether the statute employs a subjective or 
objective standard.” The Colorado Supreme Court in an en banc opinion 
held that use of the word “likely” in the statute evidenced an intent on 
part of the legislature to impose an objective test (i.e. the hypothetical 
reasonable person victim) and dispense with an actual victim 
requirement: 
  

Whether a particular victim is in fact affronted or alarmed 
by the prohibited conduct is not a material element of the 
offense. It follows that evidence of a victim’s reaction to an 
act of indecent exposure or of the perpetrator’s awareness 
or comprehension of that particular reaction is not 
required to establish the offense. We conclude, therefore, 
that the statute sets forth a readily identifiable objective 
standard for measuring the conduct proscribed by its 
terms.20 

 
In State v. Kalama, 94 Hawai’i 60, 8 P3d. 1224 (Haw.2000), the Supreme 
Court of Hawaii spoke on this same issue, reaching a contrary conclusion. 
The Hawaiian Indecent Exposure statute in question reads: “A person 
commits the offense of indecent exposure if, the person intentionally 

                                                 
20 The Construction and application section of the Colorado indecent exposure note: 

 
Use of term "likely" in C.R.S. 18-7-302(1), defining indecent exposure as knowingly 
exposing genitals to view of any person under circumstances in which such conduct is 
likely to cause affront or alarm to the other person, indicated that objective rather 
than subjective standard applied to measure proscribed conduct, and thus showing 
that particular victim was in fact affronted or alarmed by prohibited conduct and that 
perpetrator was aware of or comprehended victim's reaction was not required to 
establish offense. People v. Randall, 1985, 711 P.2d 689.(emphasis added) 
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exposes the person’s genitals to a person to whom the person is not 
married under circumstances in which the actor’s conduct is likely to 
cause affront.”Haw.Rev.Stat. §707-734 (1993).(emphasis added) The 
prosecution in this case asserted an identical argument the City of Mobile 
now argues, that no actual victim is required as long as “persons ‘could’ 
happen upon such conduct…[and that defendant’s conduct] was likely to 
cause affront to someone because anyone, if present, could have observed his 
conduct.” In attempting to resolve this issue, the Court there looked to a 
similar statute §707-733 Sexual Assault in the fourth degree. In its opinion 
the Court stated: 
 

The prosecution argues that the defendant’s [conduct] was 
likely to cause affront to someone. Emphasizing the word 
‘likely’ within the phrase ‘the conduct is likely to cause 
affront’ as it appears in HRS §707-734, the prosecution 
maintains the ‘indecent exposure [statute] does not require 
that anyone actually be exposed to the activity…’an in pari 
materia construction of both statutes compels the 
conclusion that HRS §707-734 seeks to protect the 
particular person or persons at whom a defendant directs 
his or her conduct. Hence, the requirement that a 
defendant, by his  or her act, ‘intentionally’ seeks to cause 
an affront assumes that a particular person was or 
identifiable persons were, in fact, ‘actually…exposed to the 
activity.’ Thus, in this context, the phrase ‘likely to cause 
affront’ has nothing to do with whether another person is 
actually affronted , but, rather, modifies and establishes, 
from an objective point of view, the relevant ‘attendant 
circumstances’ that result in criminal liability.21  

 
Although this Court is not bound by decision of courts of sister states, it 
can nonetheless consider such cases as persuasive authority.(Fox v. Hunt, 
619 So.2d 1364 (Ala.1993). Noticeably absent however, from both the 
Colorado and Hawaiian indecent exposure statutes is the “intent to 
arouse or gratify sexual desire of himself or any other person” element 
present in the current Alabama Indecent Exposure statute, and which is a 
critical distinguishing factor. 
 
It should be noted, that the Alabama Indecent Exposure statute in 
question is listed under Article 4. Sexual Offenses in Title 13A of the 
Alabama Criminal Code.22 The Commentary to the Indecent Exposure 
statute recognizes as much:  

                                                 
21 State v. Kalama, 94 Hawai’i 68, 8 P3d. 1231 (Haw.2000) 
 
22 See Title 13A.Criminal Code. Chapter 6. Offenses Involving Danger To The Person. Article 4. Sexual 
Offenses. 
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Section 13A-6-68 adds as an element ‘intent to arouse or 
gratify sexual desire of himself or of any other person.’ 
This element fairly places the offense within the category of 
sexual offenses, whereas the former law was generally 
categorized with offenses regarding obscenity…Although 
technical definitions and reported examples of ‘affront and 
alarm’ are not available, the words as used in this section 
suggest a subjective test of what would likely cause one of those 
reactions in the observer of the exposure…The section is 
consistent with the other offenses in article 4 of chapter 6 
in its regard for the effect of the act upon the victim, rather 
than the effort  to regulate and protect the morals of society 
generally.(emphasis added) 

 
It is a well accepted rule of statutory construction that “statutes in pari 
materia,” or those upon the same subject matter, should be construed 
together.”[“Statutes are considered in pari materia when they relate to the 
same person or thing, to the same class of persons or things, or have the 
same purpose or object.” (quoting 2B Norman J. Singer, Sutherland Statutes 
and Statutory Construction §51.03 (6th ed.2000); see also Ex Parte Stinson, 
532 So.2d 636 (Ala.Civ.App.1988) holding “Where two statutes address 
the same subject, they are in pari materia and should be construed 
together to ascertain the meaning and intent of each.”) 
 
That indecent exposure is categorized as a sex offense is manifest from 
the surrounding statutes of Article 4 of Chapter 6 of Title 13A of the 
Alabama Criminal Code. “It is assumed that whenever the legislature 
enacts a provision it has in mind previous statutes relating to the same 
subject matter.”(quoting 2B Norman J. Singer, Sutherland Statutes 
and Statutory Construction §51.02 (6th ed. 2000). 
 
Any debate as to whether the legislature intended to categorize indecent 
exposure as a sex offense is affirmatively dispelled by the punishment 
mandated by the legislature, namely mandatory registration as a sex 
offender. To wit, if convicted of the crime of indecent exposure under this 
statute, the defendant is required by law to register with the sheriff of the 
county of his/her residence as a sex offender.(See Ala. Code 1975 §13A-
11-200 mandating that a person convicted of indecent exposure “shall, 
upon his or her release from legal custody, register with the sheriff of the 
county of his or her legal residence within 30 days following such 
release.”)23 Surely the legislature would not require a defendant to 

                                                 
23 See  generally Ala. Code §13A-11-200: 
 

If any person, except a delinquent child, as defined in Section 12-15-
1, residing in Alabama, has heretofore been convicted, or shall be 
convicted in any state or municipal court in Alabama or so convicted 
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register as a sex offender for commission of a misdemeanor against the 
public health and morals where there was no actual victim, as it would be 
arguably violative of the Eighth Amendment to the United States 
Constitution. (See D.B. v. State , 796 So.2d 1144 (Ala.Crim.App.2000) 
holding that : 
 

The Alabama Supreme Court has held that legislative 
intent may be gleaned from 'the language used, the 
reason and necessity for the act, and the purpose sought 
to be obtained.' Pace v. Armstrong World Indus., Inc., 
578 So.2d 281, 283 (Ala.1991) (citing Ex parte Holladay, 
466 So.2d 956 (Ala.1985)). Furthermore, 'it is a well 
established principle of statutory construction that the 
law favors rational and sensible construction.' Goodwin 
v. State, 728 So.2d 662, 668 (Ala.Crim.App.1998) (citing 
King v. State, 674 So.2d 1381, 1383 
(Ala.Crim.App.1995). Moreover, 'the courts will not 
ascribe to the legislature an intent to create an absurd 
or harsh consequence' but instead we must 'correct or 
ignore obvious inadvertences in order to give a law the 
effect which was plainly intended by the legislature.' 
Daugherty v. Town of Silverhill, 672 So.2d 813, 816 
(Ala.Crim.App.1995) (citing Hamilton v. Smith, 264 Ala. 
199, 86 So.2d 283 (1956), and 1A C.Sands, Sutherland 
Statutory Construction, 23.06 (4th ed.1972))." Cited in 
D.B. v. State, 796 So.2d 1144 (Ala.Crim. App.2000) 

                                                                                                                                                 
in another state in any court having jurisdiction similar to the 
jurisdiction of state and municipal courts in Alabama for any of the 
offenses hereinafter enumerated, such person shall, upon his or her 
release from legal custody, register with the sheriff of the county of 
his or her legal residence within 30 days following such release or 
within 30 days after September 7, 1967, in case such person was 
released prior to such date.  The offenses above referred to are 
generally any act of sexual perversion involving a member of the 
same or the opposite sex, or any sexual abuse of any member of the 
same or the opposite sex or any attempt to commit any of these acts, 
and without limiting the generality of the above statement shall 
include specifically:  rape, as proscribed by Sections 13A-6-61 and 
13A-6-62;  sodomy, as proscribed by Sections 13A-6-63 and 13A-6-64;  
sexual misconduct, as proscribed by Section 13A-6-65;  indecent 
exposure, as proscribed by Section 13A-6-68;  promoting 
prostitution in the first or second degree, as proscribed by Sections 
13A-12-111 and 13A-12-112;  obscenity, as proscribed by Section 
13A-12-131;  incest, as proscribed by Section 13A-13-3; or the 
attempt to commit any of the above offenses. 
 
Any person having been so convicted shall upon moving his legal 
residence from one county to another register with the sheriff of the 
county to which he has moved within 30 days after such removal.  It 
shall be unlawful for a convicted sex offender as described in this 
article to fail or refuse to register as herein required. 
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It is clear that indecent exposure under Ala. Code §13A-6-68 is a sex 
crime.  The registry mandate of Ala. Code 1975 §13A-11-200 resolves any 
doubt in this regard. 
 
The significance of the finding that indecent exposure is a sex offense as 
the legislature categorized it is crucial, in that all Article 4 Sexual Offenses 
have an actual victim requirement. Furthermore, language in the 
commentary to the indecent exposure statute point to an actual victim 
and denominate this actual victim as an “observer” (see Ala. Code §13A-
6-68, commentary: “Although technical definitions and reported 
examples of ‘affront and alarm’ are not available, the words as used in 
this section suggest a subjective test of what would likely cause one of 
those reactions in the observer of the exposure…”) (emphasis added). 
Finally, the commentary notes: “The section is consistent with the other 
offenses in article 4 of chapter 6 in its regard for the effect of the act upon the 
victim, rather than the effort to regulate and protect the morals of society 
generally.”(emphasis added) This plainly rejects the City’s contention that 
no actual victim be required. “‘Where, as here, this Court is called upon 
to construe a statute, the fundamental rule is that the court has a duty to 
ascertain and effectuate legislative intent expressed in the statute, which 
may be gleaned from the language used, the reason and necessity for the 
act, and the purpose sought to be obtained.”[State v. Goldberg, 819 So.2d 
123 (Ala.Crim.App. 2001)].24 
 
Criminal statutes should be strictly construed against those whom they 
are designed to be enforced against. (See Abernethy v. State, 545 So.2d 
(Ala.Crim.App.1988) holding: 
 

A statute defining a crime must be strictly construed 
and ‘one cannot commit an offense under a statute 
except in the circumstances it specifies.’ Peinhardt v. 
State, 161 Ala. 70, 49 So. 831, 832 (1909), overruled on 
other grounds, Williams v. State, 177 Ala. 34, 58 So. 
921, 923 (1912). The rules of statutory construction 
which this Court must follow were succinctly set out in 
Clements v. State, 370 So.2d 723, 725 (Ala.1979), 
overruled on other grounds, Beck v. State, 396 So.2d 645 
(Ala.1980): There are several long-settled rules of 
construction to which we are bound in our review of this 
cause. ‘A basic rule of review in criminal cases is that 
criminal statutes are to be strictly construed in favor of 
those persons sought to be subjected to their operation, 
i.e., defendants. Schenher v. State, 38 Ala.App. 573, 90 

                                                 
24 Ex Parte Holladay, 466 So.2d 956 (Ala.1985) cited in State v. Goldberg, 819 So.2d 123 (Ala.Crim.App. 
2001). 
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So.2d 234, cert. denied, 265 Ala.700, 90 So.2d 238 
(1956). ‘Penal statutes are to reach no further in 
meaning than their words.’ Fuller v. State, 257 Ala. 502, 
60 So.2d 202 (1952). 

 
  

DISPOSITION 
 
As the City offered no evidence as to others actually affronted or alarmed 
other than Officer McKean, the Court must determine whether the only 
witness and victim was affronted or alarmed. Since the crime of indecent 
exposure is a sex offense under Ala. Code 1975 §13A-6-68, an actual 
victim is required. After having scrupulously reviewed the evidence, 
statutes, and case law in this matter,  the Court is of the opinion that no 
reasonable trier of fact could find that the defendant’s conduct was 
“likely to cause affront or alarm” to Officer McKean. As the Court 
discussed above, Officer McKean solicited the contact, and even 
encouraged the defendant to expose his genitals (“pull it out”). As such, 
the Defendant’s Motion to Dismiss is due to be and is hereby GRANTED . 
 
While the Court has dismissed this particular case against this Defendant 
under the facts unique to this case, which was brought pursuant to Ala. 
Code 1975 §13A-6-68, the Court commends the efforts of the City of 
Mobile Police Department in attempting to stop such conduct from taking 
place in city parks.  
       

       
_________________________ 
JOSEPH S. JOHNSTON 
CIRCUIT COURT JUDGE 

 
cc:  Shelbonnie Coleman-Hall for the City of Mobile 

Arthur Madden, Esq. & Dom Soto, Esq. for Defendant  


